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EMPLOYMENT LAW ISSUES

 (Most of the information in this factsheet comes from the Labour Relations Agency’s Information Notes.  However, it should not be regarded as a complete or authoritative statement of the law.)

Issues covered in this factsheet are –

1. Employment particulars

2. Itemised pay statement

3. Holidays, holiday pay & public holidays

4. Maternity rights and parental leave

5. National minimum wage 

1.
EMPLOYMENT PARTICULARS 

Article 33 of the Employment Rights (Northern Ireland) Order 1996 provides that employers must provide their employees with a written statement of particulars of employment.

With the exception of employees on short-term contracts where the employment last for less than 1 month, all employees must be notified, in writing, of their main terms and conditions of employment within 2 months of commencing employment.

Failure by an employer to do so may be referred by an employee to an Industrial Tribunal.

Any changes to the main terms and conditions must be notified to the employee in writing not later than 1 month after such changes take effect and the employer must update any related documentation.

What information does the employee have to be given?

The employee must be given written information specifying certain employment particulars.  Some of this information is classified as main terms and conditions and must be included in the “principle statement”, ie in a single document.  This main information is –

· The names of the employer and employee
· The date employment commenced (and whether previous employment with the same or any other employer counts as part of a continuous period of employment)

· The scale or rate or remuneration or the method or calculating remuneration

· The intervals at which remuneration is paid (ie weekly, monthly etc)

· Any terms and conditions relating to hours of work

· Any terms and conditions relating to entitlement to holidays, including public holidays and holiday pay

· The title of the job which the employee is employed to do or a brief description of the work for which the employee is employed

· Either the place of work or, where the employee is required or permitted to work at various places, an indication of that and of the address of the employer

Other written details that have to be given (but which do not have to be included within the “principle statement”) are –

· The date the written statement is issued

· Any terms and conditions relating to incapacity for work due to sickness or injury, including any provision for sick pay

· Any terms and conditions relating to pensions and pension schemes

· The length of notice which the employee is obliged to give and entitled to receive to terminate the contract of employment

· Where the employment is not intended to be permanent, the period for which I is expected to continue or, if it is for a fixed term, the date when it is to end

· Any collective agreements which directly affect the terms and conditions of the employment

Where there are no particulars to be given for any of the items above, this fact must be stated.

Other particulars which have to be given are –

· If you have more than 20 employees, a note specifying any disciplinary rules applicable to the employee

· how and to whom an appeal against disciplinary action can be made

· how and to whom the employee can apply for the purpose of seeking redress of any employment grievance

· whether a contracting out certificate is in force with regard to pensions.
A sample Statement of Particulars for employers to use/customise is available from Hospitality Ulster upon request.

2.
ITEMISED PAY STATEMENT

Employers are required by the Employment Rights (Northern Ireland) Order 1996 to give employees an itemised pay statement specifying –

· the gross amount of wages and salary

· full details of any deductions made

· the net amount of wages or salary payable

Employers may choose between a pay statement which specifies only the aggregate amount of all fixed deductions or a statement which specifies the amounts and purpose of each deduction individually.  However, of the aggregate is chosen, the employer must give the employee a standing statement of fixed deductions at or before the time they are given each pay statement.  Failure to provide itemised pay statements can lead to referral to an Industrial Tribunal.

3.
HOLIDAYS AND HOLIDAY PAY

Holidays and holiday pay should be covered in the written statement of particulars of employment (see 1 above), but the minimum statutory provisions are laid down in the Working Time Regulations (Northern Ireland) 1998.

The Regulations have recently been amended to remove the qualifying period of 13 weeks and to give holiday entitlement to casual and temporary staff.  The following entitlements now apply to ALL staff.

Workers are entitled to –

· at least 4 weeks’ paid statutory leave each year

· payment for untaken statutory leave entitlement on termination of employment

As set out above, the written statement of particulars of employment must include provisions relating to holidays, including public/customary holidays, and holiday pay.  The information must be stated in sufficient detail to allow the employee’s entitlement to be precisely calculated.  Where holiday entitlement is given in days, it is particularly important for it to be clearly stated how pay on termination will be calculated – eg, if a person works 5 days a week and is due 3 days’ arrears of holiday pay, the amount would typically be 3/5th of a week’s pay.

Although provisions relating to holidays should be clearly stated in the written statement of terms and conditions, sometimes entitlement is agreed orally or implied from the custom and practice of the industry, organisation or from conduct.

Annual leave is usually accrued over “leave years” beginning on the date workers start work, or from the date an organisation’s leave year begins (in which case leave is calculated in the worker’s first months pro-rata).

There is no right under the Working Time Regulations for entitlement to statutory leave which is untaken at the end of a year.  Contractual leave may be carried over by agreement.

How is a week’s pay calculated?

This is complicated!  The statutory provisions are as follows (under Articles 17-20 of the Employment Rights (Northern Ireland) Order 1996), but obviously more generous provisions can be included in contracts.  However, the minimum requirements are that a week’s pay is calculated as follows –

· Workers with normal weekly working hours, where pay for employment within normal working hours does not vary with the amount of work done, should receive the amount due under their contracts for their normal weekly working hours.

· Workers with normal weekly working hours, where work varies with the amount of work done eg through output bonuses or commission payments, should receive an amount based on their normal weekly working hours multiplied by their average hourly rate over the 12 weeks prior to the holiday.
· Workers with normal working hours, where pay varies from week to week because the days or times of normal working hours varies from week to week, should receive an amount based on their average normal weekly working hours multiplied by their average hourly rate, both calculated over the 12 weeks prior to the holiday.

(When calculating the averages, employers may exclude higher payments for overtime worked outside the normal working hours)

· Workers with no normal working hours should receive an amount based on average weekly remuneration over the 12 weeks prior to the holiday.

Workers’ normal working hours are those fixed by their contract of employment including any shift premiums that are a contractual part of pay.  Overtime hours are not normal working hours unless they are included in the fixed minimum number of hours stipulated in a worker’s contract.

What restrictions may be placed on the taking of holidays?

Restrictions can be expressly stated in the contract of employment or implied from custom and practice.  Employers may –

· shut down for periods during which some or all workers have to use their annual holiday entitlement

· nominate particular dates as days of closure when workers are expected to take annual leave (eg, around Christmas)

· determine the maximum amounts of leave that can be taken on any one occasion and the periods when leave may be taken.  Clashes may be resolved by management, eg on a “first come first served” basis, or according to the business needs.

Under the Working Time Regulations, an employer can require a worker to take all or any of the statutory leave at specified times, provided that notice of at least twice the period of the leave is give (eg 1 week’s leave requires 2 weeks’ notice).  A worker must also give the employer notice of at least twice the period of the leave.  The employer can refuse the leave, but must give notice of at least the length of the leave requested.

Payment for untaken leave on termination of employment

Under the Working Time Regulations, an employer is required to make a payment to a worker on termination where untaken statutory leave is outstanding (the amount can be set out in the contract, as can the right of the employer to be compensated for more pro rata leave being taken than the entitlement at the date of termination).  Where there is no specific agreement, the amount is calculated as follows –

(A x B) – C

A =
the period of leave to which the worker is entitled

B =
the proportion of the worker’s leave year which expired before their employment ended

C =
the period of leave taken by the worker between the start of the leave year and the date of termination

Public/Customary Holidays

Contrary to the popular view an employee does not have a statutory right to
a Bank or Public Holiday. However, employees' terms and conditions usually set down a right to leave on such days recognising general custom and practice.  Obviously, this is not necessarily the case in the licensed trade, given that Bank Holidays are usually busy periods.  No-one has a legal right to a Bank Holiday, but custom and practice often dictates that additional pay is given for work on a Bank Holiday, but this is up to the contract of employment.


It has still not been confirmed by a court of authority in the UK whether the 4 week entitlement to paid annual leave under the Working Time Regulations is inclusive of bank and public holidays or exclusive. The majority of commentators appear to be arguing that the entitlement is inclusive of such days.  Further information will be given when this point is decided.

For information, the bank and public holidays for the next 4 years are as follows –

	
	2001
	2002
	2003
	2004

	NEW YEAR’S DAY
	1 Jan
	1 Jan
	1 Jan
	1 Jan

	ST PATRICK’S DAY
	19 March
	18 March
	17 March
	17 March

	GOOD FRIDAY
	13 April
	29 March
	18 April
	9 April

	EASTER MONDAY
	16 April
	1 April
	21 April
	12 April

	MAY BANK HOLIDAY
	7 May
	6 Amy
	5 May
	3 May

	GOLDEN JUBILEE
	
	3 June
	
	

	SPRING BANK HOLIDAY
	28 May
	4 June
	26 May
	31 May

	BATTLE OF THE BOYNE
	12 July
	12 July
	14 July
	12 July

	SUMMER BANK HOLIDAY
	27 Aug
	26 Aug
	25 Aug
	30 Aug

	CHRISTMAS DAY
	25 Dec
	25 Dec
	25 Dec
	25 Dec

	BOXING DAY
	26 Dec
	26 Dec
	26 Dec
	26 Dec

	SUBSTITUTE (in lieu of 26th)
	
	
	
	27 Dec

	SUBSTITUTE (in lieu of 25th)
	
	
	
	28 Dec


4.
MATERNITY RIGHTS & PARENTAL LEAVE

The relevant law governing maternity rights and parental leave are the Employment Relations (Northern Ireland) Order 1999 and the Parental Leave Regulations (Northern Ireland) 1999.  NOTE – THESE PROVISION WILL CHANGE IN APRIL 2003 – FURTHER INFORMATON IS AVAILABLE IN THE “FAMILY FRIENDLY EMPLOYMENT LAW CHANGES” FACTSHEET

Maternity leave

· Pregnant employees are entitled to 18 weeks’ ordinary maternity leave, regardless of length of service

· Women who have completed 1 year’s service are able to take additional maternity leave, which starts at the end of ordinary maternity leave and finishes 29 weeks after the birth

· Women are entitled to the benefits of their normal terms and conditions of employment (except remuneration) during the 18 week ordinary maternity leave.  During this 18 weeks most women will be entitled to Statutory Maternity Pay or Maternity Allowance (see below)
· Entitlement to paid holiday under the Working Time Regulations is not affected by maternity leave.

· Women can start maternity leave any time from the 11th week before the baby is due, provided they give the employer at least 21 days’ notice.  They must tell the employer that they are pregnant, the expected week of childbirth and the start date of maternity leave.

· A woman entitled to additional maternity leave does not have to tell the employer that she is taking additional leave or whether she is returning to work at the end of the leave.

· A woman who wants to come back to work before the end of ordinary or additional maternity leave must give the employer at least 21 day’s notice.

· A woman must tell her employer when the baby is born so that the 29 weeks can be counted and planned for.

· In the case of additional maternity leave, the employer can write to a woman no earlier than 21 days before the end of ordinary maternity leave to confirm her child’s date of birth, and ask whether she is still intending to return to work after additional maternity leave.  The letter must explain how the leave is calculated and end and that she may be penalised for failing to respond to the letter.

· Dismissal for any reason connected with pregnancy or maternity leave is automatically unfair and can result in Industrial Tribunal proceedings.

Statutory Maternity Pay & Maternity Allowance

Statutory maternity pay (SMP) is given to women who have been in the same employment without a break for at least 26 weeks up to and including the 15th week before the baby is due, and has ceased to work because of her pregnancy.  It can start at any time from the start of the 11th week before the week the baby is due and the week after the birth.  

The woman’s average earnings in the 8 weeks up to and including the 15th week before the week the baby is due must have been at the level where National Insurance contributions have to be paid (ie £72/week since 6 April 2001).

The woman should give the employer a form MAT B1 as evidence of her pregnancy.  SMP is paid by the employer in the same way and on the same day as the woman’s normal pay, and is paid for a maximum of 18 weeks.  An employer recovers 92% of the gross amount of SMP paid by making an equivalent deduction from its national insurance contributions.  If an employer has an annual national insurance bill of less than £20,000, SMP is recovered in full, plus an additional 5% to compensate for national insurance contributions payable on SMP.

With effect from 1 April 2001, the rates are –

Higher rate (paid for the first 6 weeks) – 90% of the woman’s average weekly earnings

Lower rate (paid for the remaining 12 weeks) - £62.20/week

If the woman is not entitled to SMP, the employer must explain why.  This is usually done on form SMP1 (available from Social Security Agency offices).

If a woman is not entitled to SMP, she may be entitled to Maternity Allowance.  She must have been employed or self-employed in at least 26 weeks in the 66 week period up to and including the week in which the baby is due, and have earned at lest £30/week on average from all her employments.  This is called the Maternity Allowance Threshold.  The woman claims the allowance from the Social Security Agency.  The employer does not make any payment, but should give the woman form SMP1 as evidence that she is not entitled to Statutory Maternity Pay.

Parental Leave

Employees who have a baby or adopt a child on or after 15 December 1999 and who have 1 year’s qualifying service are entitled to parental leave.

· The leave is for a maximum of 13 weeks in total for each child

· The leave is unpaid

· The leave can be taken in long or short blocks depending on what has been agreed with their employer

· It can be taken any time up to the child’s 5th birthday (or, in adoption cases, for 5 years after the child is adopted, or in cases where the child has a disability, any time up until their 18th birthday)
· At the end of parental leave, the employee is guaranteed the right to return to the same job as before if the leave was for 4 weeks or less.  If loner than 4 weeks, the employee is entitled to the same job or, if not reasonably practicable, a similar job with at least the same or better status, terms and conditions as the old job.

Employers and employees can agree their own procedures for taking parental leave.  These should be written into the contact of employment.  There is a fallback scheme if this is not done, ie –

· Leave must be taken in 1 week multiples (or 1 day for disabled children)

· A maximum of 4 weeks’ leave in any year in respect of any child

· 21 days’ notice must be given (unless it is taken immediately after the birth of the child – in such cases, the employee needs to give 13 weeks’ notice before the expected week of childbirth)

· Employer can postpone the leave for up to 6 months where the business would be particularly disrupted

· Leave cannot be postponed where it is taken immediately after the child is born or adopted

Employers may request evidence to confirm that the employee is the parent or the person with legal responsibility for the child.  The request must be reasonable.

Time off for dependants

All employees have the right to take a reasonable period off work to deal with an emergency involving a dependant.  Employees are entitled to deal with an unexpected or sudden problem and make any necessary longer term arrangements –

· If a dependant falls ill or has been involved in an accident or assault (including distress rather than physical injury)

· When a partner is having a baby

· To make longer term care arrangements for an ill or injured dependant

· To deal with the death of a dependent (eg funeral arrangements or to attend a funeral)

· To deal with the unexpected disruption or breakdown in care arrangements for a dependant (eg if a childminder fails to turn up)
· To deal with an incident involving the employee’s child during school hours (eg if the child is involved in a fight)

A dependant is the spouse, child or parent of the employee, or someone who lives with the employee as part of their family (eg an elderly aunt who lives in the household).  It does not include tenants or boarders or employees of the household.

In the case of illness, injury or where care arrangements break down, a dependant may also be someone who reasonably relies on the employee for assistance.  This may be where the employee is the primary carer or is the only person who can help in an emergency.

There is no limit to the amount of time off which can be taken.  There is no statutory right to pay for the time off.  This is at the employer’s discretion.  Employees should tell their employers as soon as possible about their absence, the reason for it, and how long they expect to be off.

5.
NATIONAL MINIMUM WAGE 

The situation (as at August 2001) is as follows –

Main rate for workers aged 22 and over –

£4.20/hour since 1 October 2002 
Development rate for workers aged 18-21 inclusive –



£3.60/hour since 1 October 2002 

The development rate can also apply to workers aged 22 and above during

their first 6 months in a new job with a new employer and who are receiving

accredited training.
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